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THE PRIVY COUNCIL AS THE FINAL 
COURT FOR THE BRITISH EMPIRE 
Rt Hon Sir Ivor Richardson* 

After introductory comments on how the Judicial Committee functioned as the final court for the 
British Empire for over a century, this article discusses a range of highly unusual cases from India, 
Canada and New Zealand. The aim is to give something of the flavour of the Judicial Committee's 
work and its impact on local courts. The final section of the paper suggests conclusions that can be 
drawn from that survey. 

I INTRODUCTION 
The Judicial Committee of the Privy Council Act 1833 provided the framework for the hearing 

of appeals against decisions of final courts in the far-flung reaches of the Empire. And, as we shall 
see, the functioning of the Privy Council evolved along with changes in the governance 
arrangements for the colonies and territories. 

In 1839, the Earl of Durham, whose principal adviser was Edward Gibbon Wakefield, presented 
his landmark report on the specific problems of Canadian governance together with proposals for 
resolving them, which Piers Brendon notes, "were so universal in their application that the Durham 
Report became a handbook of white colonial development under the Union Jack."1 

To the same effect, Professor Niall Ferguson concludes that the Durham Report has a good 
claim to be the book that saved the Empire, adding that:2 

By the 1860s the balance of political power in all the white colonies had been decisively shifted ... real 

power would lie with the colonists' elected representatives.  'Responsible government', then, was a way 
of reconciling the practice of empire with the principle of liberty.  What the Durham Report meant was 
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that the aspirations of Canadians, Australians, New Zealanders and South Africans – which were to be 

little different from the aspirations of the Americans in the 1770s – could be and would be answered 
without the need for wars of independence.  From now on, whatever the colonists wanted, they pretty 
much got.  

The British North America Act 1867, s 3 created "one Dominion under the name of Canada" to 
describe the confederation of the colonies of British North America which took place that year. In 
the early 1900s the term "Dominions" gained currency outside Canada to denote the self-governing 
countries of the British Empire: Canada, South Africa, Australia and New Zealand. These countries 
had by then enjoyed a substantial measure of self-government, which distinguished them from the 
more dependent territories of the Empire.3 That growing equality in status with Britain was reflected 
in the adoption of the wider expression, British Commonwealth of Nations. Through all these 
changes the long heyday of the Judicial Committee lasted for over a century until inevitably Canada, 
South Africa, India and Australia had elected to rely on their own final courts. 

In an after-dinner address published under the title "The Work for the Empire of the Judicial 
Committee of the Privy Council" Viscount Haldane explained the role of the Committee:4 

We sit there to administer Buddhist law, or Hindu law, or Mohammedan law, one after the other. We 
administer Roman-Dutch law from South Africa or from Ceylon, or French law from Quebec, or the 
common law of England from Ontario, or curious mixtures of law which prevail in various colonies, 
sometimes Italian law, sometimes Roman law. We sit there and do our best. 

Much greater depth was reflected in the determination of appeals than that light-hearted 
comment might suggest. India is the best example. The long involvement of English administrators, 
lawyers and judges in the development of laws in India, including the work of Law Commissions 
and the development of statutory Indian codes in many fields was crucial. It was helpfully reviewed 
by MC Setalvad, formerly Attorney-General of India, in the Lionel Cohen Lectures on "The Role of 
English Law in India" at the Hebrew University of Jerusalem.5 Mr Setalvad concluded his 
assessment of the reception of English law before independence in this way:6  

It would be true to say that the foundation of all law in India, civil or criminal law, is English law as 
constituted by the common and statute law of England and the judicial decisions of its courts. 
Nevertheless, the principles drawn from these sources have been largely and in numerous matters 

  

3 PW Hogg Constitutional Law of Canada (4th ed, Carswell, Toronto, 1997) at [5.1(e)]. 
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subjected to changes to adapt them to Indian conditions so that notwithstanding the main sources from 

which it is drawn Indian jurisdiction can still rightly be called Indian in its structure and operation. 

Next, the huge volume of Indian appeals resulted in the bulk of the work of the Judicial 
Committee coming from that jurisdiction. The regular participation of those experienced in Indian 
law ensured that the English-based judges were familiar with the background. To illustrate the last 
point, the Judicial Committee Act 1871, s 1 empowered the Crown to include in the four paid 
members of the Judicial Committee the Chief Justice of the High Court in Bengal, Madras or 
Bombay. Sir James Colville, who had earlier been an Indian assessor to the Judicial Committee, and 
Sir Barnes Peacock, were appointed in that capacity. Browsing through Moore's Indian Appeals 
series from 1836 to 1872 and the 78 volumes of the Law Reports Indian Appeals series from 1873 
to 1950, brings home that, whether described as 'assessors' or simply as members of the Board, 
judges with long experience in India regularly sat on Indian cases. 

Indian appeals dominated the workload of the Judicial Committee. That is illustrated by the 
"Table of Appeals disposed of by the Judicial Committee 1925–1931" set out in Professor Enid 
Campbell's pioneering study "The Decline of the Jurisdiction of the Judicial Committee of the Privy 
Council".7 The total appeals for those 7 years are:8 

India 659 
Ceylon 22 
Canada 131 
Australia 35 
New Zealand 15 
South Africa 0 
Colonies 90 
Total  952 

The right of appeal from South Africa became in practice a dead letter and between 1909 and 
1950 when the appeal regime ceased, only 10 appeals were heard. In only one of those was the 
decision of the Appellate Division of the Supreme Court reversed.9  

Professor Campbell adds that judging by the post-War cases from Australia, the Judicial 
Committee's Australian business was almost confined to governments, corporations, associations or 

  

7 Enid Campbell "The Decline of the Jurisdiction of the Judicial Committee of the Privy Council" (1959) 33 
ALJ 196 at 209. 
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substantial financial interests.10 The table records that only five appeals from State courts were 
heard between 1949 and 1955.11 

There is also an extended discussion of the functioning of the Judicial Committee in Geoffrey 
Lewis's Lord Atkin,12 and in RFV Heuston's Lives of the Lord Chancellors 1885–1940.13 Heuston 
speaks of Viscount Haldane's "influence on the constitutional law of Canada [as having been] 
profound", noting that between 1912 and 1929, 41 appeals to the Judicial Committee raised 
questions concerning the validity of Canadian legislation.14 He was a member of the Board in 32 of 
these appeals and delivered the judgment in 19.   

The Rt Hon Sir John Rankin's article, "The Judicial Committee of the Privy Council", records 
that appeals entered 1928–1937 totalled 752 from India and 428 from other courts.15 To round off 
the computations, JP Eddy KC, in "India and the Privy Council: The Last Appeal" notes that in the 
last four years before appeals ceased, 182 appeals were heard.16 

Sir John Rankin also cites a passage from the judgment in Hull and Co v McKenna where Lord 
Haldane said:17 

It is also necessary to keep a certain discretion, because when you are dealing with the Dominions you 
find that they differ very much ... For instance, in India leave to appeal is more freely given than 
elsewhere, but the genesis of that is the requirements of India, and the desire of the people in India. In 
South Africa, we take the general sense of that Dominion into account, and restrict the cases in which 
we advise His Majesty to give leave to appeal. It becomes with the Dominions more and more or less 

and less as they please. We go upon the principles of autonomy on this question of exercising the 
discretion as to granting leave to appeal. 

Sir John Rankin goes on to say that:18 
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A less friendly critic might reflect that the demands of unsuccessful litigants, of the legal profession, of 

the Government or Governments and the desire of the people in India or elsewhere – may be widely 
discrepant and in some cases difficult to ascertain. 

An overall review of the jurisprudence of the Judicial Committee would be an immense task. 
Many highly unusual cases have come before the Committee over the years. Something of the 
flavour of the breadth of its work and its impact on local courts may come through from a 
discussion of a range of cases, starting with an extraordinary Indian case and going on to discuss 
several striking cases from Canada and New Zealand. 

II INDIA: SRIMATI AND CONCURRENT FINDINGS OF FACT   
Srimati Bibhabati Devi v Kumar Ramendra Narayan Roy is still the leading authority on the 

practice of the Board where there are concurrent judgments in the courts below on a pure question 
of fact.19 It was so cited in the New Zealand decision of the Judicial Committee in Gilrose Finance 
Ltd v Ellis Gould.20  

The members of the Board were Lord Thankerton, Lord du Parcq and Sir Madhavan Nair (a 
very eminent Indian judge). Lord Thankerton immediately emphasised that the appellant was faced 
with the concurrent judgments of two courts on a pure question of fact, with the practice of the 
Board being to decline to review the evidence for a third time unless there were some special 
circumstances which would justify a departure from that practice.21 The judgment reviewed the 
evolution of the practice of the Board, discussing 21 cases reported between 1840 and 1929, 19 of 
which were appeals from Indian courts.22 The judgment then stated the Board's conclusions in this 
way:23 

From this review of the decisions of the Board, their Lordships are of opinion that the following 
propositions may be derived as to the present practice of the Board and the nature of the special 
circumstances which will justify a departure from the practice: 

(1) That the practice applies in the case of all the various judicatures whose final tribunal is the Board. 

(2) That it applies to the concurrent findings of fact of two Courts and not to concurrent findings of the 
judges who compose such Courts. Therefore a dissent by a member of the appellate Court does not 
obviate the practice. 

  

19 Srimati Bibhabati Devi v Kumar Ramendra Narayan Roy [1946] AC 508 (PC). 

20 Gilrose Finance Ltd v Ellis Gould [2000] 2 NZLR 129 (PC). 

21 Srimati Bibhabati Devi v Kumar Ramendra Narayan Roy, above n 19, at 513. 

22 At 513–520. 

23 At 521–522. 
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(3) That a difference in the reasons which bring the judges to the same finding of fact will not obviate 

the practice. 

(4) That, in order to obviate the practice, there must be some miscarriage of justice or violation of some 
principle of law or procedure. That miscarriage of justice means such a departure from the rules which 
permeate all judicial procedure as to make that which happened not in the proper sense of the word 
judicial procedure at all. That the violation of some principle of law or procedure must be such an 
erroneous proposition of law that if that proposition be corrected the finding cannot stand; or it may be 

the neglect of some principle of law or procedure, whose application will have the same effect. The 
question whether there is evidence on which the Courts could arrive at their finding is such a question of 
law. 

(5) That the question of admissibility of evidence is a proposition of law, but it must be such as to affect 
materially the finding. The question of the value of the evidence is not a sufficient reason for departure 
from the practice. 

(6) That the practice in not a cast-iron one, and the foregoing statement as to reasons which will justify 
departure is illustrative only, and there may occur cases of such an unusual nature as will constrain the 
Board to depart from the practice. 

(7) That the Board will always be reluctant to depart from the practice in cases, which involve questions 
of manners customs or sentiments peculiar to the country or locality from which the case comes, whose 
significance is specially within the knowledge of the Courts of that country. 

(8) That the practice relates to the findings of the Courts below, which are generally stated in the order 
of the Court, but may be stated as findings on the issues before the Court in the judgments, provided that 
they are directly related to the final decision of the Court. 

Curiously, at least so far as current researches have extended, subsequent decisions applying 
those principles and textbook discussions make no reference to the extraordinary facts of the case. 
The only article in a legal periodical which does so is JP Eddy's article in the Law Quarterly 
Review, noted above.24 

A Srimati: the Case in the Courts 
In 1930, the respondent in the Privy Council instituted proceedings in the Court of the First 

Subordinate Judge at Dacca, seeking a declaration that he was Kumar Ramendra Narayan Roy, the 
second son of the late Raja of Bhowal (the Second Kumar), and was entitled to the one-third share 
in the properties described in the schedule comprising his inheritance. Srimati Bibhabti Devi, 
appellant in the Privy Council, married the Second Kumar in 1902. They had gone with a large party 

  

24  JP Eddy "India and the Privy Council: The Last Appeal", above n 16. 
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to Darjeeling. She claimed that he had died shortly before midnight on 8 May 1909 and had been 
cremated the next morning. 

It was common ground that the Second Kumar was suffering from gummatous ulcers being the 
tertiary stage of syphilis and was taken for dead on 8 May 1909. The respondent in the Privy 
Council maintained that the body cremated on 9 May was not that of the Second Kumar. His case 
was that he, the Second Kumar, was taken for dead about dusk on the evening of 8 May; that 
arrangements were at once made for cremation; that the body was taken in funeral procession and 
placed in position for cremation when a violent storm caused the party to take shelter; that on their 
return after the rain had abated the body was no longer there; and that another body was procured by 
the funeral party and cremated the following morning. Srimati's case was that after the storm abated 
the Second Kumar was cremated. 

His case was that while the funeral party was sheltering from the storm he was found still alive 
by four sanyasis (ascetics) who were nearby; that they took him away, looked after him and took 
him with them in their wanderings; that when he had recovered from an unconscious state he had no 
recollection of who he was or where he came from; that he lived and garbed himself as an ascetic 
would, smeared himself with ashes and grew long matted hair and a beard; that some 11 years later 
he recalled that he came from Dacca; that he made his way there in December 1920 or January 1921 
and took up a position on a public walk on the margin of a river where people promenaded, and 
where he could be found seated day or night with a burning dhuni (ascetic's fire) before him; and 
that after gradual recognition of him as the Second Kumar which increased after the removal of the 
ashes, he declared his identity as the Second Kumar in the presence of many people on 4 May 1921, 
doing so mainly on the insistence of his sister who accepted him as such and was one of his 
principal witnesses. 

Lord Thankerton observed that there was a very large body of evidence, oral and documentary, 
as to recognition of the plaintiff as the Second Kumar, or as to his identity with the Second Kumar, 
mentally, culturally or physically.25 He added that both the trial Judge and the Judges of the High 
Court had the advantage of a personal inspection of the plaintiff, which would not be available to 
the Board. 

The trial itself lasted for 608 days. There were 1,500 witnesses and the judgment dated 24 
August 1936 in favour of the plaintiff ran to some 500 pages. The appeal was heard by a Special 
Bench of the High Court at Fort William in Bengal consisting of Costello, Biswas and Lodge JJ and 
by decree dated 25 November 1940 (Lodge J dissenting), the judgment and decree of the trial court 
was affirmed and the appeal was dismissed. 

  

25 Srimati Bibhabati Devi v Kumar Ramendra Narayan Roy, above n 19, at 513. 
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The hearing before the Judicial Committee lasted 28 days. On 30 July 1946 after reviewing at 
some length the various challenges to the findings in the lower courts, the Judicial Committee 
concluded that the appellant had failed to establish any valid ground for departure from the practice 
of the Board. The Committee dismissed the appeal and affirmed the decision of the High Court. 

Mr Eddy ended his brief discussion of the case by noting that shortly after the dismissal of the 
appeal by the Privy Council, the central figure in the protracted proceedings – the Second Kumar – 
unhappily died.26 

III CANADA   
Scott v Attorney-General of Canada,27 Edwards v Attorney-General of Canada,28 and Campbell 

v Hogg,29 were three highly unusual cases brought over a short period of time in which the Judicial 
Committee reversed the decisions of the Canadian courts. Scott and Edwards, which were statutory 
interpretation cases, can be dealt with quite shortly. Campbell v Hogg, in which a person without 
legal training, having failed dismally at every step in Ontario, persuaded the Judicial Committee that 
an estate of which she was a beneficiary had suffered through the depredations of a lawyer-trustee, 
will take longer. In Deeks v Wells, HG Wells was accused of literary piracy and Macmillans was 
joined as publisher of his The Outline of History.30 

A Scott v Attorney-General of Canada 
The Supreme Court Act 1907 of Alberta created a Superior Court of Civil and Criminal 

Jurisdiction styled on the Supreme Court of Alberta. The Court consisted of a Chief Justice and four 
puisne judges and the Act provided for the Court to sit en banc with a quorum of three judges. The 
Hon Horace Harvey was Chief Justice of the Supreme Court of Alberta having been appointed by 
Letters Patent of 12 October 1910. Amending legislation in 1913 provided for the Court en banc to 
become the Appellate Division of the Supreme Court and for all the judges to select periodically 
four of their number to constitute the Appellate Division. As a result of statutory changes in 1919 
and 1920 and Letters Patent of 15 September 1921, the Hon David Lynch Scott was (purportedly) 
appointed the Chief Justice of Alberta and President of the Appellate Division of the Supreme 
Court. The Hon Horace Harvey (purportedly) became Chief Justice of the Trial Division of the 
Supreme Court and ex officio a judge of the Appellate Division. 

  

26 JP Eddy "India and the Privy Council: The Last Appeal", above n 16, at 213. 

27 Scott v Attorney-General of Canada [1923] 4 DLR 647 (PC). 

28 Edwards v Attorney-General of Canada [1930] AC 124 (PC).  

29 Campbell v Hogg [1930] 3 DLR 673 (PC). 

30 Deeks v Wells [1933] 1 DLR 353 (PC). 
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The Governor-General in Council referred five questions relating to the appointment of the Hon 
Horace Harvey to the Supreme Court of Canada. The answers of the Supreme Court (by a majority 
with two of the six judges dissenting) were in favour of the Hon Horace Harvey.31 The fifth answer 
as to the result of the case was that the Hon Horace Harvey held, and continued to hold, the office of 
Chief Justice of the Supreme Court of Alberta with the style and title of Chief Justice of Alberta. He 
was by law entitled to exercise the jurisdiction, office and function of such Chief Justice, and of 
President of the Appellate Division of the Supreme Court of Alberta. 

The Judicial Committee (Viscount Haldane and Lords Buckmaster, Atkinson, Shaw and 
Sumner) first reviewed the 1907 statute, concluding from s 31 that the Chief Justice was not a 
necessary member of the Court sitting en banc and that much of the litigation assigned to the 
Supreme Court en banc by s 32 was not of an appellate character.32 They observed that the work 
was:33  

… so varied and copious that if the Province of Alberta should progress and become more populous the 

division of the Supreme Court into two or more branches, each dealing with its own share of the whole 
of the business assigned to the Court en banc, would probably become a matter of necessity. 

This division indeed occurred in 1913, and it was true that under the provisions of that 1913 
legislation the Hon Horace Harvey might neither be elected to sit, nor actually sit in the Appellate 
Division. The Board went on to consider the scheme embodied in the 1919 Act and concluded that it 
contemplated (and for its working required) the appointment of two Chief Justices, one for each of 
the two indicated branches or divisions.  

On their analysis of the statutory provisions the Judicial Committee, per Lord Atkinson, did not 
consider that:34  

… the fact that before the Act of 1919 was passed the Chief Justice was Chief Justice of the Supreme 
Court prevented the legislature of Alberta from dividing the business of that Court into two branches, or 
necessarily entitled him to be or to be appointed Chief Justice of the Appellate Division, nor are they of 

opinion that his non-appointment to that office, or the appointment to it of the appellant [the Hon David 
Lynch Scott] constituted an infringement or evasion of any legal right which he possessed, or to which 
he was entitled.  

They also noted that the salaries of the two Chief Justices were "precisely equal".35 

  

31 Scott v Attorney-General of Canada [1922] 64 SCR 135 (SC). 

32  Scott v Attorney-General of Canada, above n 27.  

33 At [18] per Lord Atkin for the Court.  

34 At [26].  

35 At [24].  
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The appeal was allowed with the answer to the fifth question being that:36 

Horace Harvey is not entitled to hold the office or to exercise the functions of the Chief Justice and 
President of the Appellate Division of the Supreme Court of Alberta, and that he is only entitled to hold 
the office on the Letters Patent dated the 15th September 1921.  

The biography of David Scott in the Dictionary of Canadian Biography records the "crisis" that 
occurred when Horace Harvey was appointed Chief Justice and David Scott (who was 18 years 
older and had 10 more years experience as a Supreme Court judge) refused for the next decade to sit 
on appeals en banc, a refusal that ended only when the Privy Council confirmed his position as the 
premier judge. In 1924, David Scott received an LLD(Hons) from the University of Alberta and 
died later that year. At that point, and following a change of government, Horace Harvey was 
appointed Chief Justice in David Scott's place and continued as Chief Justice until his death in 1948. 
Professor WF Bowker KC's biography, titled The Honourable Horace Harvey, Chief Justice of 
Alberta, was published by the Canadian Bar Review in 1954.37  

B Edwards v Attorney-General of Canada  
Section 24 of the British North America Act 1867 provided that:  

The Governor-General shall from time to time, in the Queen's name, by instrument under the Great Seal 
of Canada, summon qualified persons to the Senate; and, subject to the provisions of this Act, every 
person so summoned shall become and be a Member of the Senate and a Senator. 

For years, women's groups in Canada signed petitions and appeals to the Federal Government to 
open the Senate to women. Eventually, the Governor-General in Council referred the question raised 
in the petition of five prominent Alberta women to the Supreme Court of Canada: whether the 
words "qualified persons" in that section included a woman, and consequently whether women were 
eligible to be summoned to, and become members of the Senate of Canada. Henrietta Muir Edwards 
was the Vice-President for the Province of Alberta and of the National Council of Women for 
Canada; Nellie L McClung and Louise C McKinney were for several years members of the 
Legislative Assembly of Alberta; Emily F Murphy was a police magistrate in Alberta; and Irene 
Parlby was a member of the Legislative Assembly and a member of its Executive Council. 

Chief Justice Anglin, and Duff, Mignault, Lamont and Smith JJ answered the question in the 
negative.38 The Chief Justice, whose judgment was concurred with by Lamont and Smith JJ and 
substantially by Mignault J, came to that conclusion on broad lines and mainly because of the 

  

36 At [32].   

37 WF Bowker The Honourable Horace Harvey, Chief Justice of Alberta (Canadian Bar Review, Toronto, 
1954).  

38 Edwards v Canada (Attorney General) [1928] SCR 276 (SC). 
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Lord Atkinson, delivering the judgment of the Judicial Committee (Lords Macnaghten, 
Atkinson and Shaw) concluded on the evidence, including discussion of what various witnesses had 
implied from the cartoon, that:82  

… it was impossible to hold that the jury could not as reasonable men have come, honestly and 
consistently, to the conclusions to which they had come on both questions submitted to them 

The appeal was dismissed. 

V SOME CONCLUDING COMMENTS 
What conclusions can we draw from these unusual cases in the Privy Council?  I suggest there 

are four: 

First, for over 100 years the Judicial Committee of the Privy Council Act 1833 provided a 
sufficiently flexible framework for the Judicial Committee to function as the final court for the 
British Empire, to take account of the differences between the various colonies enjoying a 
substantial measure of self-government and the more dependent territories of the Empire. 

Second, the Judicial Committee protected its capacity to focus on its crucial role as the Imperial 
Tribunal, broadly applying the common law of England subject to local conditions. It did so in two 
ways. One was procedural, respecting local conditions by ordinarily not entertaining civil appeals 
where there were concurrent findings of fact in the courts below and by rarely granting leave to 
appeal in criminal cases. The other way, reflected in Indian appeals, ensured that judges with very 
substantial judicial experience in India sat in their own right as assessors or full members of the 
Board to provide the special expertise that London-based judges lacked.  

Coupled with that was an awareness that judges in the older colonies knew the common law, 
many having been trained in England, and an assumption that counsel could ordinarily be expected 
to bring relevant local differences to the attention of the Board. Inevitably, it seems in some cases 
the Judicial Committee may have assumed too readily that they had an adequate picture of the local 
setting, which at times led to judicial and governmental tensions in the relationships, and 
suggestions for changes in the composition and sitting arrangements of the Board.83  

Third, and reflected in Viscount Haldane's remarks cited at the beginning of this article, the 
Judicial Committee developed an understanding of local communities, at least of India and Canada 
where the great majority of their cases originated and where so many counsel came from, as leading 
or as junior counsel to London-based silks who specialised in those areas. 

  

82 Massey v New Zealand Times Co Ltd, above n 59, at 509. 

83 As reflected in the Wallis saga and in the articles by Sir Robert Stout and Professor Campbell above.   
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Fourth, the Judicial Committee had the capability to look with fresh eyes at issues which had 
divided colonial courts as, perhaps demonstrated in the three Canadian cases, Scott v Attorney-
General of Canada, Edwards v Attorney-General of Canada and Campbell v Hogg and, too, in 
Buckley (Attorney-General of New Zealand) v Edwards and Massey v New Zealand Times Co Ltd.   

 


